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Senate
Record of Committee Proceedings

Committee on Labor, Elections and Urban Affairs

Senate Bill 172

Relating to: limiting a city's and village's use of direct annexation and authorizing
limited town challenges to an annexation.

By Senators Holperin, A. Lasee and Schultz; cosponsored by Representatives
Jorgensen, Clark, Danou, Hilgenberg, Bies, Brooks, Gunderson, Kerkman, LeMahieu, A.
Ott, Petersen, Ripp, Roth, Townsend and Vos.

April 23, 2009 Referred to Committee on Labor, Elections and Urban Affairs.
February 17,2010  PUBLIC HEARING HELD

Present:  (4) Senators Coggs, Wirch, Lehman and
Grothman.
Absent: (1) Senator A. Lasee.

Appearances For

Rick Stadelman — Wisconsin Towns Association

Jerry Derr — Wiscosnin Towns Association

Tim McCumber — Town of Merrimac

Bryan Jochimsen — Town of Little Black

Matthew Fleming — Town of Windsor

Jeffrey Bayliss — Town of Cross Plains

Lyle Updike — Town of Sun Prairie

Armold Harris — Western Dane Coalition for Smart Growth &

Environment

e Stefi Harris — Western Dane Coalition for Smart Growth &
Environment

Appearances Against
¢ Ed Huck — Wisconsin Alliance of Cities
e Curt Witynski — League of Wisconsin Municipalities

Appearances for Information Only
¢ None.

Registrations For

¢ Dennis Morgan

Jolene Plautz — Wisconsin Towns Association
Tom Larson — Wisconsin Realtors Association
Terry McMahon — Town of Yorkville




Vicky Van Vonderen

Denise Baylis

Bill Goehring — Town of Sherman
Richard Gimlor — Town of Watertown
Clayton Montez — Town of East Troy
Richard Nawrock

Jim Holperin — Senator

Ann Jablonski — Wisconsin Towns Association
Lena Taylor — Senator

Darrell Schulz — Town of Dell Prairie
Frank Frassetto — Town of Black Wolf

Registrations Against

Eileen Nickels — Platteville City Council
Jerry Wehle — City of Lancaster

David Breunig — City of Darlington

Frank Fiorenza

Bev Anderson — City of Darlington

Jerry Vandersteen — City of Suamico

Betty Klein — City of Hillsboro

Adam Hammett — City of Elroy

Delton Thoreson — Mayor, City of Augusta
James Van De Bogart — City of Beloit
Larry Arft — City of Beloit

Ron Marsh — Mayor, City of Monroe

Ron Krueger — Mayor, City of Watertown
Larry McDonald — Mayor, City of Bayfield
John Small — Village of Marathon City
Patrick Stevens — Wisconsin Builders Association
Doug Williams — City of Merrill

Tony Chladek — City of Merrill

Paul Fisk — City of Lodi

Tom Leonhardt

Mark Dahlberg — Village of Grantsburg
Jack Chiovatero — City of New Berlin

® & & & & &6 & O & & O &6 O O © & ¢ @& & 0 o o

Registrations for Information Only
e None.

April 8, 2010 EXECUTIVE SESSION HELD

Present:  (5) Senators Coggs, Wirch, Lehman, A. Lasee and
Grothman.
Absent: (0) None.




Moved by Senator Lehman, seconded by Senator Wirch that
Senate Amendment 1 be recommended for adoption.

Ayes: (5) Senators Coggs, Wirch, Lehman, A. Lasee
and Grothman.
Noes: (0) None.

ADOPTION OF SENATE AMENDMENT | RECOMMENDED,
Ayes 5, Noes 0

Moved by Senator Wirch, seconded by Senator Lehman that
Senate Amendment 2 be recommended for adoption.

Ayes:  (5) Senators Coggs, Wirch, Lehman, A. Lasee
and Grothman.
Noes: (0) None.

ADOPTION OF SENATE AMENDMENT 2 RECOMMENDED,
Ayes 5, Noes 0

Moved by Senator Wirch, seconded by Senator Lehman that
Senate Bill 172 be recommended for passage as amended.

Ayes: (5) Senators Coggs, Wirch, Lehman, A. Lasee
and Grothman.
Noes: (0) None.

PASSAGE AS AMENDED RECOMMENDED, Ayes 5, Noes 0

Adam Plotkin
Committee Clerk




Vote Record
Committee on Labor, Elections and Urban Affairs

Date: Thursday, April 8, 2010

Moved by: Lﬁ\r\ MAIJ Seconded by: VJI Z % "f

AB SB 172 Clearinghouse Rule
AJR SIR Appointment
AR SR Other

SAmdt 1
A/S Amdt to A/S Amdt
A/S Sub Amdt

A/S Amdt to A/S Sub Amdt
A/S Amdt to A/S Amdt to A/S Sub Amdt

Be recommended for:
[T Passage X Adoption o) Confirmation (1 Concurrence 7 Indefinite Postponement
0 Introduction {1 Rejection (0 Tabling [} Nonconcurrence

Committee Member Absent Not Voting

Senator Spencer Coggs, Chair
Senator Robert Wirch
Senator John Lehman

Senator Alan Lasee
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Senator Glenn Grothman

Totals:
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% Motion Carried O Motion Failed




Vote Record
Committee on Labor, Elections and Urban Affairs

Date: Thursday, April 8, 2010

Moved by: ’ \/J \a\m Seconded by: [ /é HMA'\‘

AB SB 172 Clearinghouse Rule
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AR SR Other

SAmdt _ 2
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A/S Sub Amdt

A/S Amdt to A/S Sub Amdt

A/S Amdt to A/S Amdt to A/S Sub Amdt

Be recommended for:
() Passage X Adoption ) Confirmation 71 Concurrence U Indefinite Postponement

1 Introduction [ Rejection (i Tabling {1 Nonconcurrence

Committee Member Absent Not Voting

Senator Spencer Coggs, Chair
Senator Robert Wirch
Senator John Lehman

Senator Alan Lasee
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Senator Glenn Grothman
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Vote Record
Committee on Labor, Elections and Urban Affairs

Date: Thursday, April 8, 2010

Moved by: Wil W Seconded by: LéHMA /J

AB SB 172 Clearinghouse Rule

AJR SJR Appointment

AR SR Other

AJS Amdt

A/S Amdt to A/S Amdt

AJS Sub Amdt

A/S Amdt to A/S Sub Amdt

AJS Amdt to A/S Amdt to A/S Sub Amdt
Be recommendegdAor:

X Passage .1 Adoption [7 Confirmation {1 Concurrence 1 Indefinite Postponement
2 Introduction I Rejection i Tabling ) Nonconcurrence
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Committee Member Absent Not Voting

Senator Spencer Coggs, Chair
Senator Robert Wirch
Senator John Lehman

Senator Alan Lasee
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Senator Glenn Grothman

Totals:

123\ Motion Carried [J Motion Failed
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Plotkin, Adam

From: Ed Huck [ed@wiscities.org]
Sent:  Monday, April 05, 2010 9:23 AM
To: Plotkin, Adam

Subject: SB 172 Support bill as amended

Adam

This confirms that the Alliance will support SB 172 with an amendment to allow cities and villages to recover actual attorney fees
if they prevail on the merits.

ed

04/06/2010
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Plotkin, Adam

From: Jeffrey Vercauteren [jvercauteren@cwpb.com]
Sent:  Tuesday, April 06, 2010 11:17 AM

To: Plotkin, Adam

Subject: SB-624 Hearing Testimony

Adam,

Thanks for scheduling the SB-624 hearing. Following Sen. Lehman, we will have Bruce Lindsay from Johnson Controls and Erick
Shambarger from the City of Milwaukee testify.

Jeff Vercauteren

Cullen Weston Pines & Bach LLP

122 West Washington Avenue, Suite 900
Madison, WI 53703-2718
vercauteren@cwpb.com

Office: (608) 251-0101

Fax: (608) 251-2883

www.cwpb.com

"This is a transmission from the law firm of Cullen Weston Pines & Bach LLP and may contain information which is proprietary, privileged, confidential, and protected by

the attorney-cllent or attorney work product privileges. If (a) you are not the addressee or (b) you are not the intended recipient, that is, your e-mail address was used in
error by the sender, you should know that any disclosure, copying, distribution or use of the contents of this message is prohibited. If you have received this transmission
in error, please delete and/or destroy it and, if we have not already realized our error and contacted you, notify us immediately at our telephone number (608) 251-0101."

04/06/2010
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Plotkin, Adam

From: Richard Stadeiman [wtownsi@frontiernet.net]
Sent:  Wednesday, Aprit 07, 2010 2:18 PM
To: Curt Witynski; Sen.Coggs; Sen.Lehman; Sen.Wirch; Sen.Lasee; Sen.Grothman

Cc: Ed Huck; Teske, Darryl; Browne, Michael; McGuire, Paula; Plotkin, Adam; Shannon-Bradley, lan; Jolene Plautz;
Ann Jablonski

Subject: Re: Support for SB 172 if amended as Proposed

To Senate Committee on Labor Elections, and Urban Affairs:

On behalf of the Wisconsin Towns Association I want to confirm that our association has recached this compromise
with the League of Wisconsin Municipalities on SB 172. We ask also ask you to delete Sec. 2 of the original bill.
Section 1 of the original bill which will remain will require unanimous annexations to be contiguous to cities and
villages, which is the main focus of the bill.

Thank you to Curt Witynski for sending out his email and for the League for agreeing to support this bill with the
amendment to delete Sec. 2 of the original bill.

Thank you to committee members for your consideration.

Rick Stadelman Executive Director Wisconsin Towns Association

To: Sen.Cogas@leqis.state.wi.us ; Sen.Lehman@legis.wisconsin.gov ; Sen.Wirch@legis.state.wi.us ;
Sen.Lasee@legis.state.wi.us ; Sen.Grothman@legis.wisconsin.gov

Cc: Richard Stadelman ; Ed Huck ; Darryl. Teske@legis.wisconsin.gov ; Michael Browne@legis wisconsin.goy ;
Paula.McGuire@legis.wisconsin.gov ; Plotkin, Adam ; lan.Shannon-Bradley@legis.wisconsin.gov

Sent: Wednesday, April 07, 2010 2:00 PM

Subject: Support for SB 172 if amended as Proposed

To: Senate Committee on Labor, Elections and Urban Affairs
From: Curt Witynski, Assistant Director, League of Wisconsin Municipalities

The League of Wisconsin Municipalities has reached an agreement with the Towns Association regarding SB 172, the
annexation bill that is scheduled for an executive session on Thursday, April 8. We support an amendment to the bill that has
been drafted by Sen. Holperin. The amendment, which has not yet been formally introduced, deletes sec. 2 of the bill, relating
to restoring the ability of towns to file lawsuits against municipalities to challenge the validity of certain annexations. This
amendment fully addresses our concerns. As a result, the League will change its position from oppose to support once the
amendment is adopted.

s A e e e e e v Je T e e e ok o s ek ke o ol e i o e e e e e vk de e

Curt Witynski

Assistant Director

League of Wisconsin Municipalities
122 West Washington Ave.
Madison, WI 53703

(608) 267-2380

04/07/2010
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Plotkin, Adam

From: Curt Witynski [witynski@lwm-info.org]
Sent:  Wednesday, April 07, 2010 2:00 PM

To: Sen.Coggs; Sen.Lehman; Sen.Wirch; Sen.Lasee; Sen.Grothman
Cc: Richard Stadelman; Ed Huck; Teske, Darryl; Browne, Michael; McGuire, Paula; Plotkin, Adam; Shannon-Bradiey,
lan

Subject: Support for SB 172 if amended as Proposed

To: Senate Committee on Labor, Elections and Urban Affairs
From: Curt Witynski, Assistant Director, League of Wisconsin Municipalities

The League of Wisconsin Municipalities has reached an agreement with the Towns Association regarding SB 172, the annexation
bill that is scheduled for an executive session on Thursday, April 8. We support an amendment to the bill that has been drafted by
Sen. Holperin. The amendment, which has not yet been formally introduced, deletes sec. 2 of the bill, relating to restoring the
ability of towns to file lawsuits against municipalities to challenge the validity of certain annexations. This amendment fully
addresses our concerns. As a result, the League will change its position from oppose to support once the amendment is

adopted.

ek e o e e Fe e e de B e e ke e e e e e e e de e el e de gk ok ke deok e de e e ek

Curt Witynski

Assistant Director

League of Wisconsin Municipalities
122 West Washington Ave.
Madison, Wil 53703

(608) 267-2380

04/07/2010






To: Assembly Committee on Renewable Energy and Rural Affairs

From: Curt Witynski, Assistant Director, League of Wisconsin Municipalities

Date:  May 21, 2009 .
Re: AB 239, Annexation Law Changes Cbmwfb‘/\ 10 SEB ‘ 70,*)

The League of Wisconsin Municipalities opposes AB 239, making changes to the
annexation law sought by the Wisconsin Towns Association. The bill makes the following
two changes:

(1) Clarifies that territory annexed by the unanimous approval process must be contiguous
to the annexing city or village; and

(2) Restores the ability of towns to file actions contesting the validity of unanimous
approval annexations when there is a question regarding whether the territory is
contiguous.

The League supports the first item, because it reflects our understanding of current law.
We absolutely oppose the second item. We see no reason to restore the ability of towns to
use taxpayer dollars to sue neighboring cities and villages over the validity of unanimous
approval annexations.

We believe the Town Association’s goal of prohibiting annexation of noncontiguous
territory can be reached without restoring the ability of towns to file actions challenging
unanimous approval annexations. The League would support this bill if it were amended to
only clarify that unanimous approval annexations must be contiguous.

Under current law, a town may not challenge in court, on any grounds, any annexation by
unanimous approval. This language was inserted into the annexation law by 2003
Wisconsin Act 317, which was compromise legislation that the Towns Association
negotiated with the Builders Association and the Realtors Association. The League
opposed that legislation because it prohibited municipalities from annexing across county
lines without obtaining town and county board approval. It also required municipalities to
make annual property tax setoff payments to towns for 5 years following an annexation.

Towns are now seeking to partially renege on this deal without offering cities and villages
relief from any of the limitations on annexation that were part of the original deal.

We urge the Committee to recommend passage of slature to pass an amended version of
AB 239. This amended version would retain the bill’s language clarifying that unanimous
approval annexations must be contiguous, but would delete the language allowing towns to
file actions challenging annexations.

Thanks for considering our comments and concerns.







Wisconsin Towns Association

Testimony before the Assembly Committee on Renewable Energy
and Rural Affairs on Assembly Bill 239

May 21, 2009 Componiin ™SR 172

Good Morning Mr. Chairman and Members of the Committee. My
name is Ann Jablonski and | represent the Wisconsin Towns Association.
With me today is Jerry Derr, Chairman of the WTA’s Urban Towns
Committee and member of the WTA Board of Directors.

We are here today to support Assembly Bill 239, occasioned by the
Town of Merrimac v. the Village of Merrimac decision rendered by the
Wisconsin Court of Appeals in May, 2008. The decision held that the Town
of Merimac had no standing to sue in cases involving unanimous direct
annexation.

AB 239 simply states that in cases where unanimous direct
annexations are non-contiguous, the fown has standing to bring court
action to challenge the annexation.

Unanimous direct annexation is an annexation procedure used
when all the resident electors of the territory proposed for annexation and
all the owners of property within the proposed area unanimously petition
a city or village for annexation, with appropriate maps and legal
descriptions of the proposed annexation filed with the town, village or city
clerks. The proposed annexation must be submitted to the Department of
Administration for review of whether the annexation is in the public interest
before the governing body of the city or vilage may enact the
annexation ordinance by a 2/3rds vote of the governing body. DOA
recommendations are advisory.

We do not dispute the prohibition contesting unanimous direct

annexations is set forth under s. 66.0217 (11} (c): [ “No action on any grounds,
whether procedural or jurisdictional, to contest the validity of an annexation under sub. 2

may be brought by any town."] This provision appeared in the statutes
pursuant to 2003 Wisconsin Act 317, and the Wisconsin Towns Association
agreed to the change.

WTA did not anticipate under the aforementioned prohibition non-
contiguous annexations. The statutes do not define contiguity, but they
do imply that the requirement exists in DOA's public interest review and in



other statutory references such as town island cases. Case law establishes
contiguity as two points of territory touching. Also some would argue that
a presumption of contiguity derives from the judicial “rule of reason”
doctrine that applies certain criteria for judging annexations valid.
Essentially the court reserves judgment on whether the annexations are
arbitrary and capricious or an abuse of discretion.

Private non-contiguous annexations in our view are bad public
policy, and the only way to guard against them is to be able to bring an
action in circuit court. Cities and villages may already annex non-
contiguous land that they own in towns as long as the land’s use is not
contrary to fown and county zoning, and this bill does nothing to change
that.

The practical effect of not being able to challenge these
annexations is that villages and cities can chermry-pick areas of towns as
long as the property-owners and resident electors agree. The annexed
area could be 100 feet away from the annexing municipality or it could
be 3 miles away.

A local government with a checkerboard jurisdiction will find it
difficult to maintain a stable tax base, to plan development effectively,
and to provide services economically. Cities made this very argument
about town islands, and a village or city now may annex town islands
unilaterally. Section 66.0221 also provides the limitation that new town
islands may not be created with annexation except under a cooperative
boundary agreement with the town to do so.

The post-Merrimac situation provides cities and villages with little
incentive to come to the table to formulate agreements that ideally are
mutually advantageous. The Merrimac decision--and what we fear will
be its aftermath--is only one more example of how lop-sided the balance
of power has become among local governments and how that
undermines their ability to work together for the public good.

WTA asks for your support of this simple change. AB 239 seeks ONLY
aright to challenge in court a unanimous annexation on the one aspect
that it is non-contiguous. If passage of AB 239 is not achieved the door is
open for cities and villages to create new islands for any reason
whatsoever under the unanimous annexation procedure. Thatis not a
method of either sound planning or cooperative spirit.

Thank you for your attention.
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Wisconsin Towns Association

Richard J. Stadelman, Executive Director
W7686 County Road MMM
Shawano, Wis. 54166

Tel. (715) 526-3157
Fax (715) 524-3917
Email: wtowns1@frontiernet.net

To: Members of the Assembly Renewable Energy and Rural Affairs Committee
From: Rick Stadelman, Executive Director

Re: AB 239 changes to unanimous annexation MWM 1)) gp} | 7

Date: September 23, 2009

A public hearing has already been held (on May 21, 2009) on AB 239 before your
committee. This bill provides towns have legal standing to challenge a unanimous annexation
when the land annexed is not contiguous (touching the city or village). Attached to this memo is
a map of an annexation of land, primarily a golf course, over one half mile from the City of
Medford. Also attached a newspaper article from the Star News of Medford, which indicates that
the city attorney gave an opinion that because of a change in law land annexed to a city or village
does not have to be contiguous to a city or village for a unanimous annexation.

Wisconsin Towns Association disagrees with this attorney’s opinion and does not
believe that the change in unanimous annexation law about five years ago was intended to
create city and village islands. Yet, because the towns do not have legal standing to challenge
unanimous annexations, the City of Medford went ahead and annexed the land creating an island
of city land over one half mile from the city.

AB 239 would explicitly state that all unanimous annexations must be contiguous.
Without making this change, a city or village could go up to miles away from their current
borders and create city or village islands, without being challenged.

AB 239 would further give towns legal standing to challenge whether the unanimous
annexation was in fact contiguous to the city or village. Without making this change, no one has
legal standing to stop cities and villages from annexing such non-contiguous islands.

We ask you to consider this fact situation when taking executive action on AB 239 in the
near future. The abuses of unanimous annexation by cities and villages as exhibited by the City
of Medford must be stopped.

Thank you for your consideration in this matter.
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MERRIMAC

$6911 State Highway 113 - P.O. Box 115
Merrimac, Wl 53561

February 3, 2010

Senator Spencer Coggs
Room 123 South

P.O. Box 7882
Madison, W1 53707

Dear Senator Coggs,

On Tuesday, | will be speaking at the public hearing regarding SB-172 to limit a city's and village's use of
direct annexation. | wanted to give you an opportunity to review a brief history of the Town of
Merrimacv. Village of Merrimac as it relates to this proposed amendment.

Specifically at issue was the direct annexation of a parcel of land into the Village of Merrimac from the
town that is not contiguous to the village. The occurred after a rewrite of the annexation law as
amended in 2003. The town’s position that the property is not contiguous was never heard by the
court. The case was dismissed because of Statute 66.0217 {11) (c) which blocks the town from such
challenges.

The Wisconsin courts have historically upheld the concept of contiguous annexations dating back as far
as 1880 (Smith v. Sherry, 50 Wis.210, 6 N.W.561, 564-65) when the court recognized the legislature’
discretion to set “boundaries of a village so long as the territory of which it is composes is adjacent or
contiguous”.

The decision as handed down by the courts in this case never got to the issue of contiguity. Without the
town having the ability to challenge this very basic protection in annexation law, municipalities now
have the ability to “cherry-pick” prime real estate. This very concept will shift local property tax burdens
and create a quilted patch-work of cities and villages across Wisconsin.

Enclosed is a story the MILWAUKEE JOURNAL-SENTINAL did on the court case and a map of the
property. If you have any questions prior to Thursday’s hearing, | can be reached at 608-963-4648.

Sincerely,

Tim McCumber
Town Administrator
townmerr@merr.com .

cc: Senators; Committee on Labor, Elections, and Urban Affairs

Telephone: (608) 493-2588
Fax: (608) 493-2238
www.Tn.Merrimac.Wi.Gov
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Court ruling on annexation raises alarm

Merrimac property does not border village
By Marie Rohde of the Journal Sentinel
Posted: May. 24, 2008

In a decision that some say could have a devastating impact on rural communities in Wisconsin, the 4th
District Court of Appeals has ruled that a town can't stop direct annexation of a property by a village.

The property in question was annexed by the Village of Merrimac at the owner's request, even though it
shares no border with the village.

At its closest point, the property is separated from the village by 25 feet of Town of Merrimac farmland.
The only access to the property is by a town road.

"Yes, it's only 25 feet this time," said Natalie Bussan, a lawyer for the town. "But what will it be next
time? A quarter mile? A half mile?"

Town of Merrimac Administrator Tim McCumber said the ruling could be devastating for towns and a
rural lifestyle that some still cherish.

"This decision will allow the creation of islands within the town," McCumber said. "It will allow the
village to cherry-pick prime real estate - we have a $7.5 million resort that the village could take, and we
couldn't do anything about it."

That would mean remaining property owners in the town would have to pick up the burden of the taxes
that those annexed properties had paid, he said.

Under a state law adopted several years ago, a village must pay a town the taxes the town would have
collected on an annexed property for five years after annexation. In this case, the town tax rate is 76
cents per $1,000 of assessed property value; the village's rate is $5.21, McCumber said.

In exchange for the period of shared taxes, towns were barred from challenging a property owner's
request to be annexed by a community with which the town shared a border.

Rick Stadelman, executive director of the Wisconsin Towns Association, said his association supported
the legislation because members believed it would prevent annexations such as this one. But the court
ruling never got to the question of whether a town property could be annexed if it did not share a border
with a village or city.

"It could open the door to abuses all over the state,”" Stadelman said. "We will ask the Legislature to

httn/forww nrintthie clickahilitv (‘nm/nt/nnt‘?a(‘.tinn=rnt&tiﬂe=anrH~vllin9+nn+annexaﬁ0‘.‘ 4/27/2009
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clarify the issue."

Earlier, George Hall, director of municipal boundary review for the state Department of Administration,
cautioned that the annexation "may trigger legal uncertainties."

The property at the heart of the dispute is owned by David Gerry, who recently built the waterfront
home on Lake Wisconsin.

McCumber said the dispute began over a zoning issue. Gerry, who owns two Madison health clubs, built
the 5,519-square-foot home in 2006. He also built a detached garage with a separate living unit above, a
pool and a boathouse but did not have separate building permits for the accessory structures.

McCumber said the living quarters over the garage constituted a second home and were too tall to meet
the town's zoning code. After the town raised the issue of noncompliance with the zoning code, Gerry
asked the village to annex the property, which is valued at about $2 million, McCumber said.

In the annexation request, Gerry said he wanted to be part of the village so he could get sewer and water
services. McCumber said Gerry had a well and septic system.

After the village annexed the property, the town sued, losing its case in Sauk County Circuit Court. The
town then took the case to the appellate court. The Town Board will consider in June whether to ask the
Wisconsin Supreme Court to review the decision.

Bussan said the town expected the appellate court to address a narrow issue: Could Lake Wisconsin be
the connection between the Gerry property and the village that would allow annexation? Instead, the
court, in a decision written by Judge Paul Lundsten, found that state law bars a town from contesting
annexations in cases such as this one.

The decision allows the village to annex pricey property, resulting in higher taxes for the properties that
remain in the town, McCumber said. It could also mean that the village eventually could annex the rest
of the town, even if the property owners object, McCumber said.

Neither the Village of Merrimac administrator, Shellie Benish, nor the village lawyer, Mark Sewell,
returned calls for comment.

(O NEWSWAICH et
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NewsWatch Delivered

Get the latest local news delivered to your inbox M-F at 2:00 pm..
Sign up Today | View Sample

Sign up Today | View Sample

Find this article at:
http://www.jsonline.com/news/wisconsin/28590609. htmi

D Check the box to include the list of links referenced in the article.
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TOWN OF SHELBY
2800 Ward Avenue COUNTY OF LA CROSSE
La Crosse, Wl 54601 STATE OF WISCONSIN

February 8, 2010

Senator Spencer Coggs, Chair

Senate Committee on Labor, Elections & Urban Affairs
Room 123 South, State Capitol

P O Box 7882

Madison. W1 53707-7882

Dear Senator Coggs and Members of the Committee,

We are writing today to urge your support for passage of Senator Bill 172, which would
limit direct annexation of territory by cities or villages to land that is contiguous to the
annexing city or village. SB 172 will allow towns to challenge non-contiguous
annexations.

Towns have expended a great deal of time, effort and taxpayer dollars creating and
updating their comprehensive land use plans. These plans, developed by town Planning
Commissions with input received from residents, incorporated the wishes and desires of
our residents. The comprehensive plans were approved by the Town Board following a
series of public forums and a public hearing of the town residents. Town should not be
denied the opportunity to challenge an annexation if the annexation is not contiguous to
the annexing city or village or any annexation for that matter. Simply stated. a town
should have a legal voice in determining its future.

In the interest of preservation of all 1266 Wisconsin towns, we ask you to support SB172.
Thank you in advance for your attention to this issue.

For the Shelby Town Board,

oGt

Lynnetta P Kopp. Chair
Town ot Shelby

Cce ’Senator Dan Kapanke, Representatives Mike Huebsch & Jennifer Schilling

Phone: 608-788-1032
Fax; 608-788-6840

townofshelbyai charter.net

C:Documents and Settingsicathy'\My Documents\Legislator Letters\2010 SB172.doc2/9/2010






Wisconsin Towns Association

Richard J. Stadelman, Executive Director
W7686 County Road MMM
Shawano, Wis. 54166

Tel. (715) 526-3157
Fax (715) 524-3917
Email: wtowns1@frontiernet.net

To: Senate Committee on Labor, Elections, and Urban Affairs
From: Richard J. Stadelman, Executive Director

Re: SB 172 changes to unanimous annexation

Date: February 16, 2010

Wisconsin Towns Association respectfully asks the Committee to recommend passage of
SB 172 which makes changes to the unanimous annexation law under Sec. 66.0217 (2) and
(11)(c) of Wis. Statutes.

SB 172 reverses Town of Merrimac v. Village of Merrimac, 753 N. W. 2d, 552, District
IV Court of Appeals decision on May 22, 2008 that held the town did not have legal standing to
challenge whether unanimous annexation in that case was contiguous to the city or village.

This bill provides on page 3 of the bill draft at lines 4 through 6, “No territory may be
annexed by a city or village under this subsection unless the territory to be annexed is contiguous
to the annexing city or village.” Some city and village attorneys have indicated because the term
“contiguous” does not appear in this subsection (Sec. 66.060217 (2) of Wis. Statutes) that
unanimous annexations do not have to be contiguous. Further, because of the decision in
Merrimac case cited above, there is no legal standing on the part of the town to challenge in
court a noncontiguous unanimous annexation. Lines 8 through 9 of the bill on page 3 provide
that towns would have legal standing to challenge whether a unanimous annexation is
contiguous.

The Assembly committee has adopted an amendment (LRBa0751/1), a copy of which is
attached to this memo, provides that if the town brings a legal challenge to a unanimous
annexation on the grounds that it is not contiguous and the annexation is found to be contiguous
that the town would be subject up to $5,000 in actual attorney fees to the village or city plus
court costs. This amendment is intended to keep towns from filing frivolous lawsuits to delay
unanimous annexations. Our Association accepts this amendment to eliminate the threat of
frivolous annexations.

If this bill is not adopted, more cities and villages will be approving unanimous
annexations that are not “contiguous” to the city or village, such as the City of Medford as is
evidenced by the attached map and article did when it annexed a golf course nearly three quarters
of a mile from the city boundary, creating a city island in two towns.

We respectfully request that the State Legislature pass SB 172 to stop these types of
abuses under the unanimous annexation law as it is being interpreted and abused by cities and
villages.




State of Wisconsin
2009 - 2010 LEGISLATURE LRB2OTS!
MES:bjk:md

ASSEMBLY AMENDMENT 1,
TO 2009 ASSEMBLY BILL 239

October 16, 2009 - Offered by Representative JORGENSEN.

At the locations indicated, amend the bill as follows:

1. Page 3, line 11: after that line insert:

“SECTION 2m. 66.0217 (11) (d) of the statutes is created to read:

66.0217 (11) (d) With regard to an action challenging an annexation under sub.
(2) on the basis of contiguity, under par. (c), if a court finds that the challenged
annexation involves territory that is contiguous to the annexing city or village,
notwithstanding s. 814.04 (1), the court shall order the town to pay the annexing
city’s or village's actual attorney fees, up to a maximum of $5,000, plus costs.”.

(END)
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122 W. Washington Avenue
Suite 300
Madison, Wisconsin 53703-2715

608/267-2380
800/991-5502
Fax: 608/267-0645

E-mail: league @ lwm-info.org
www.lwm-info.org

To: Senate Committee on Labor, Elections and Urban Affairs.

From: Curt Witynski. Assistant Director, League of Wisconsin Municipalities
Date:  February 17. 2010

Re: SB 172, Annexation Law Changes

The League of Wisconsin Municipalities opposes SB 172, which makes the following two
changes to annexation law:

(1) Clarifies that territory annexed by the unanimous approval process must be contiguous
to the annexing city or village; and

(2) Restores the ability of towns to file actions contesting the validity of unanimous
approval annexations when there is a question regarding whether the territory is
contiguous.

The League supports the first item. because it reflects our understanding of current law and
it clears up an ambiguitythat some communities have used to annex non-contiguous
territory. We've seen this in Merrimac and Medford. We agree this is an area of the law
that needs to be clarified.

We absolutely oppose the second item. Section 2 of the bill creates a new problem by
restoring the ability of towns to use taxpayer dollars to sue neighboring cities and villages
over the validity of unanimous approval annexations when the town claims that contiguity
is lacking. These are lawsuits that cities and villages will need to defend against and these
are lawsuits that are currently not happening because state law prohibits towns from suing
cities and villages to challenge a unanimous approval annexation.

We believe the Town Association’s goal of prohibiting annexation of noncontiguous
territory can be reached without restoring the ability of towns to file actions challenging
unanimous approval annexations. The League would support this bill it it were amended to
only clarity that unanimous approval annexations must be contiguous.

Under current law. a town may not challenge in court, on any grounds. any annexation by
unanimous approval. This language was inserted into the annexation law by 2003
Wisconsin Act 317, which was compromise legislation that the Towns Association
negotiated with the Builders Association and the Realtors Association. In return for giving
up the right to sue cities and villages. the towns gained the following:

¢ A prohibition against municipalities annexing across county lines without town and
county board approval.

¢ A requirement that municipalities make annual property tax setoff payments to
towns for 5 years following an annexation.

STRONG COMMUNITIES MAKE WISCONSIN WORK



Towns are now seeking to partially renege on this deal without offering cities and villages
relief from any of the limitations on annexation that were part of the original deal.

We urge the Committee to pass an amended version of SB 172. This amended version
would retain the bill's language clarifying that unanimous approval annexations must be
contiguous, but would delete the language allowing towns to file actions challenging
unanimous approval annexations.

Thanks for considering our comments and concerns.

-2







Wisconsin Towns Association Legislative Priorities

For Balance of 2009-2010 Legislative Session
Prepared by Richard J. Stadelman, Executive Director
(Telephone # (715) 526-3157

The following issues are priorities for Wisconsin Towns Association in the
balance of the 2009-2010 Legislative Session:

1.  Passage of AB 239 (Rep. Jorgensen) and SB 172 (Senator Holperin) as amended
which provides that unanimous annexations must be “contiguous” to cities and villages
and gives towns legal standing to challenge if the annexation is not contiguous.

a. The Assembly Committee on Renewable Energy and Rural Affairs, recommended
passage of AB 239 as amended, Ayes 13, Noes 1, on November 16, 2009,

2. Passage of AB 260 (Rep. Smith) and SB 117 (Senator Kreitlow) which reverses the
Wood v. City of Madison, Wis. Supreme Court case on extraterritorial powers. The
effect of the bill is to limit city and village extraterritorial platting power to traditional
platting and land division powers, thus encouraging extraterritorial zoning through
cooperative agreements.

a. The assembly Committee on Renewable Energy and Rural Affairs recommended
passage of AB 260, Ayes 14, Noes 0, on November 16, 2009.

3. Passage of the Government Accountability Board (GAB) final recommendation on
“early voting” to streamline absentee voting procedures; limit in-person absent voting
(which is without cause) to Friday at 5:00 p.m. before the Tuesday elections unless
prior to 5:00 p.m. on Monday before the election the voter signs an affidavit that the
voter is unable to attend the polls on election day.

a. No draft legislation has been introduced to date. This GAB recommendation is a
compromise from other options discussed at GAB listening sessions.

4. Oppose introduction and passage of Department of Revenue (DOR) proposal to
eliminate municipal assessment of property and create a system of county assessment.
WTA opposes this DOR proposal because it takes away local control and will increase
costs to local governments and the individual property owners. WTA proposes further
study to address concerns with municipal assessments, which can be implemented
through changes at the local level.

a. Note that no bill draft has been introduced in the legislature to date. The DOR
has released a copy of bill draft at the DOR website.

January 5, 2010




WISCONSIN LEGISLATIVE COUNCIL

AMENDMENT MEMO Démb/\m SRR

Assembly
2009 Assembly Bill 239
y Amendment 1
Memo published: November 17, 2009 Contact: David L. Lovell, Senior Analyst (266-1537)

Under current law, a city or village may annex land using what is termed direct annexation by
unanimous consent. If all electors residing in the territory to be annexed and the owners of all property
in that territory sign a petition for annexation, the city or village may annex the territory upon adoption
of an annexation ordinance by a 2/3rds vote of the governing body of the city or village. The town is
barred from challenging such an annexation on any grounds, whether procedural or jurisdictional.

2009 Assembly Bill 239 requires that land annexed by unanimous consent must be contiguous to
the annexing city or village. It further provides that a town may challenge such an annexation relating to
the issue of whether the annexed territory is contiguous to the annexing city or village.

Assembly Amendment 1 to Assembly Bill 239 provides that, if a town challenges whether
territory annexed by unanimous consent is contiguous to the annexing city or village, and if the court
finds that the territory is contiguous, the town must pay the city’s or village’s actual attorney fees, up to
maximum of $5,000, plus costs.

Legislative History

On October 22, 2009, the Assembly Committee on Renewable Energy and Rural Affairs
recommended adoption of Assembly Amendment 1 on a vote of Ayes, 12; and Noes, 2, and
recommended passage of Assembly Bill 239, as amended, on a vote of Ayes, 13; and Noes, 1.

DLL:jal

One East Main Street, Suite 401 « P.O. Box 2536 - Madison, WI 53701-2536
(608) 266-1304 « Fax: (608) 266-3830 » Email: leg.council@legis statc. wi.us
http://www legis.state.wi.us/lc
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Legislative Proposals Page 1 of 1

» Home presented by the wWiscd

P Lobbying in Wisconsin Government Accountabillgy iy
P Organizations employing lobbyists
» Lobbyists
as of Thursday, January 07, 2010
2009-2010 legislative session
Legislative bills and resolutions
(search for another legislative bill or resolution at the bottom of this page)
Assembly Bill 239
limiting a city's and village's use of direct annexation and authorizing limited town challenges to an annexation.
(FE)
TEXT  STATUS COST & HOURS
, , committee actions and ‘ S
Sponsors e of lobbying efforts
L.RB analysis votes directed at this proposal
’ - text of amendments T
0 izati Pl{acepointer on ic?,n to display comments,
T8 MzaT0" IThese organizations have reported lobbying on this proposal: [ikiconto depluy prior commer s
[Profile|Interests Date Notified|Position|]Comments
o @ |Association of Wisconsin School Administrators 12/4/2009 =)
Qo @ [Fox Cities Chamber of Commerce & Industry 6/9/2009 ?
Q9 @ [League of Wisconsin Municipalities 5/6/2009 i o
o @ [Wisconsin Alliance of Cities Inc 5/21/2009 ;
o @ [Wisconsin Association of School Business Officials 12/4/2009 &
L @ [Wisconsin Association of School District Administrators 12/4/2009 &
o @ [Wisconsin Builders Association 52012009 | &=
o @ [Wisconsin Council for Administrators of Special Services 12/4/2009 | &
o @ [Wisconsin Realtors Association 5/21/2009 @'
- @ [Wisconsin Towns Association 5/4/2009 ‘@

Select a legislative proposal and click "go"

House
Senate
Proposal Type
Joint Resolution
Resolution

Proposal Number [239 (enter proposal
number)

Legislative Session [2009 Regular Session v}

of

http://ethics.state.wi.us/scripts/CurrentSession/LegProps.asp 01/07/2010







Legislative Proposals Page 1 of 1

» Home Presented by the Wiscansin iy

B Lobbying in Wisconsin Government Accountability Bbard
P Organizations employing lobbyists {izoeso

» Lobbyists

as of Wednesday, February 03, 2010

2009-2010 legislative session
Legislative bills and resolutions

(search for another legislative bill or resolution at the bottom of this page)
Senate Bill 172

limiting a city's and village's use of direct annexation and authorizing limited town challenges to an
annexation. (FE)

g STATUS COST & HOURS
TEXT . A . ) Y
committee actions and of lobbying efforts
SPONSOTs b e
b votes directed at this
LRB analysis . iy § , ‘
7 text of amendments proposal
Organization - N e
el hese organizations have reported lobbying on this proposal:™ pace . nIC
[Profile]interests . PositionfComments]
Notified
o @ |League of Wisconsin Municipalities 5/6/2009 i'
Q @ |Wisconsin Alliance of Cities Inc 4/29/2009) i'
Q @ [Wisconsin Builders Association 4/27/2009 ?
9 & [|Wisconsin Realtors Association 5/21/2009 i
Qo @ [|Wisconsin Towns Association 4/24/2009) ‘@‘

Select a legislative proposal and click "go"

Proposal Type
Joint Resolution
Resolution

Proposal Number [1 72 (enter

House

proposal number)
Legislative Session |2009 Regular Session  ¥]

ol

http://ethics.state.wi.us/scripts/CurrentSession/LegProps.asp 02/03/2010



